Social media on the job

" SOCTAL MEDIA

Guidelines to disciplining employees for their social media conduct

Editor's note: As a result of the response ﬁ'om
an elght-part series this summer an the use of
soclal media in thé workplace, weare ~
mnwuwlgkasamomhbprlcﬂhese
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'Iﬁe Naﬁonal LaborRe!auq $Bi
(NLRB), Office’of thie Geporal ?
* recently piovided gxi]dahqe to
aboitswhatsoclal medla donditf pmbloy
ers may kg ypro}ilb[t witha
afoul of tiig conderted activity provisions o
the National:Labor Relations Act (NLRA),
‘The NLRA applled 1) most employers,-
notjust union employers, but does nat
protectall emplyees, Cerialn supervisory
- and managementlgvel emiplojees, s wall
as Independent wnlracto;s, arenot
“emnployeed” under the NLEA. The NLRE

luge_-

Sacial Media Report, issued Aug, 18, detalls -

- the oufcome ¢f 14 NLRB cases involving
- soclalmedia, - |

U ‘The NLRB's purpose was to glye
employers guldance on the types of soclal
media conduét thet employers may
discipline and/or fire employees for versus
the conduet :hat 1z protected conce:w:l
activity, *

Herels'some guldance on snuaﬁons

employets may face:

« May an emgloyer fire cmployeea who

‘stir the pot'y
Jtdepends. One NLRB case Involved a

nonprofit soctal services worker who, in

" response 1o criticlsm from an outside
non-employee advocate regarding job
performance and staffing levels and in

" preparation for a meeting with the execu-
tve director, sought corments from
co-workers via Facebook. The inltfator and
the co-workers were all terminated.

The NLRB found the employees were
engaged in “textbook” concerted activity
and therefore protected, The Facebaok
pastings directly implicated the terns and
conditins of employment and were :

Inttiated in preparatior for a weeting with-
the employer to discuss matters related to
those fssues and were therefore protected
concerted activity for “mutual sid or
protection.”

.« Was [t avalidrant or did the employ-
ee lmproperly bash the employer?

Compare these four examples:

1. A car satesman posted photographs of

-a recent car faunch event on his Facebook

‘page and temarked hewas happy tosee the -

employer had gone all gut for the impor-

" tant event by providing small bags of chips,
fnexpensive cookles from & warchouse
ctub, semlfresh fruitand a hot dog cart
whers clients could get overcooked hot
dogs and stale buns.

2. A bartender has a Facebook conversa-

ton with a refative
wherelnhe -~
complains he has
nothad araise in
five years and was
doing the walt-
resses’ work
without tips. He
czlled his employ-
er’s customers
“rednecks” and
stated he hoped
they choked on glass 45 they drove home
drunk.
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-3.An emeigency services dispatcher
posted negative comments on the “wall” of
ane of the 1.5, Senaters who represented
her state saying, among ather things, that
the only reason her employer had contracts
with several fire departments was because
it was the cheapest service In town and
pald employees $2 lass than the national .
average, She wenton to complain that her
employer only had two trucks for an entire
county and described zn Incident where
the responding crew did not know how te
petform CPR. Her employer found out
abaut the comments and fired her,

4. An employee’s superviser asked her
to peapare an tncldent report concerning a
customer comgplalnt about her work. The
emplayee asked for but did not recelve a
unfon representative while she prepared

the report, Later that day, from her home :
computer, she posted a negative remark
about the supervisor on her persanal
Pacebook account. She received supportive
responses from her coworkers which ed
the employee to make additional negative
comments about the superviser She was
suspended for violating her employer’s
internet polieies,

Example 1 was a valld rant, Bt furns out
the employee’s complaints were an
outgrowth of his discussions with other
employees about thelr displeasure with the
quality of the event and potenttal Impact
on thelr commissions, a term and condi-
tion of employment., The employees had
voleed thelr concerns with the quality of
the event durlng the staff meeting an-
nouncing the event. They agaln discussed
thelr concerns among themselves after thie
$taff meeting and during and after the
event. The fired employee had told the
others he would post the photographs on
Facebook. Thuy, the photographs and
comments were a direct outgrowth of the
discussion among the salespeople that
followed the meeting with management
and were therefore protected concerted
activity. The employee’s actions regarding
the sales eventwere protected, This case
highlights the need for employersto
investigate the matter before taking
disciplinary action to determine If concert-

ed activity s tnvol\red

Tn example 2, the employer peamissibly
fired the emp!oyee.;\!moug]i the employes
s discussing his pay, a term and condl-
tfon of employment, there was no evidence |
of concerted activity. The employee only
discussed the issue with his family, not any

" ‘coworkers, and shere was ne-employes, -

. meeting or attempt to thitiate group actlon,
Bxample 3 was also a permissible fiving,

| The employes’s comments referencéd the
- terms and conditions of her emplayment

but she was not engaged In concerted
_activity, She had not discussed thé postings

] _with any other employes, Including her.

spouse who was employed by.the same
company. She admitted she was not trying
to take her complainits to management and
did notexpect the senator to help her
situation. Her purpose was to makea

E - pubﬁcorﬂcial aware of the condition of

.emergency mmedical services in her state,
and that her employer’s kind of company
was not _l'lelplngﬂwsimaﬂon.

. Bxaripte 4 was a valid rant. The employ-

’ ee was engaged In protected activity

“{tequesting a unlon representative) and
was discussing supervisory actlons with -
coworkers in her Facebaok post. The NLRB
sald “(13t Is well established that the protest

of supervisory actions Is protected con- .
duet* and therefore the firing ran afoul of
the NLRA: In contrast; the NLRB héld that
an employee who protested his supervi-
sor's action against him by califngkima
“super mega puta” on Facebook was
expressing an individual gripe and was not
protected, Although he drew supportive
camments from other employees, there
was no indication he sought to Inttiate
group action.

‘The bottom Iine s If covered employees
are discussing, posting or tweeting about
the terms and condliions of their emplay-
ment, then employers should use caution
and deteerine if the employces are
engaged in protected concerted activity
before taking action,

Employers can help protect themselves

" ihrough a carefully crafted social media

policy which sets reasonable and permis-
sible expectations about online conduct.
‘The NLRE Report offers examples of gverly
broad social media policies that viclate the
HLRA and offers guldance on permissible
terms which will be discussed in a subse-
quent article,

g Sherry Downer is an employment and
labor attorney with Fennemore Craig 18.
Church Ave,, Suite 1000.




